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Commission Adjuststo Budget Cuts, SetsGoals

overnment budget cuts are a

fact of life everywhere during

today’stight economy. For the
Ethics Commission, thebudget hasbeen
reduced from $1,473,550in Fiscal Year
01 to $1,265,221 in the current fiscal
year, FY 03, areduction of more than
$200,000 or 14%.

Since July 1, 2001, the staff has been
reduced from 25.75to 19.25 positions.
In addition to reductionsin administra-
tive and support staff positions, an in-
vestigator, two attorneys in the
Commission’'s legal division and the
municipal education specidist have been
lost because of the substantially reduced
budget. For the second year in a row,
the Commissionershavevotedtoforgo
their per diem. Finaly, administrative
costs have been significantly reduced.
For example, the Commissionisdistrib-
uting its publications electronically to
save printing and postage costs and staff
training has been eliminated.

The resulting staff reductions and
other cuts will have an effect on the
sarvicesthat the Commissionwill beable
to provideto the many state, county and
municipal employees who rely on the
Commission for guidance and educa
tion.

In light of these reductions, for FY

03, the Commission will focus its en-
ergy onthreegoals. First and foremost,
theCommissionwill continueto perform,
aseffectively and efficiently aspossible,
its core functions which are to advise,
educate and enforce the conflict of in-
terest and financia disclosurelaws. The
reduced staff will result in fewer edu-
cational seminars, longer waitsfor writ-
ten opinions and copies of statements
of financial interests, slower investiga-
tions and abbreviated hours when re-
ceptionistswill greet visitorsand answer
phone callsto the Commission.

Second, the Commission is undertak-
ing a comprehensive review and revi-
sion of itseducational materialsinclud-
ing the introduction of new materials
addressing a number of issues.

Finally, the Commission will complete
its ongoing legidative review and then
draft and filelegislation consistent with
itsgoal to“ promotelegidation that hel ps
to clarify, simplify, and further the fun-
damental values of the conflict and dis-
closure laws.”

These goalswill require the Commis-
sion and its staff to work smarter and
seek workable aternatives to address
core functionswhilethey makethe dif-
ficult transition from 26 to 19 full-time
staff positions.

Former Superior Court
JusticeJ. Owen Todd
Joins
EthicsCommission

ormer Superior Court Judge J.
F?vven Todd, has been appointed to
the Ethics Commission by Acting
Governor Jane M. Swift. Mr. Todd, a
founding partner in Todd & Weld, aBos-
ton law firm that specializesin trial ad-
vocacy, practiced law for twenty-eight
years at Hale and Dorr before his ap-
pointment as a Judge in 1988. Heisa
fellow of the American College of Trial
Lawyers and the President of the Mas-
sachusetts Trial Lawyers Association.

Mr. Todd replaces Stephen E. Moore,
partner in the law firm Kirkpatrick &
Lockhart LLP, who served as a Com-
missioner from 1997-2001. The Com-
mission and its staff thank Mr. Moore
for his devoted service.

“Mr. Todd will be an excellent addi-
tion to the Commission,” said Ethics
Commission Chairman Augustus F.
Wagner, Jr. “Hisdepth of experience as
aformer superior court judge combined

Continued on page?2

Ethics Primer: Former Municipal Employees

Periodically, theBulletinwill discussa par-
ticular area of the conflict of interest law. The
information provided is educational in nature
and should not be considered legal advice. Per-
sons with questions about a specific situation
should contact the Ethics Commission for free

confidential advice.

Massachusetts General Law c. 268A,
the state’'s conflict of interest law,
which governs the conduct of public
officials, continuesto apply to munici-
pa employees, and in some casestheir

partners, even after the employees
leave public service. In general, §18
of the conflict law isdesigned to pre-
vent municipal employeesfrom mak-
ing officia judgmentswith an eyeto-
ward their personal future interests,
or from profiting by their participation
in particular decisions or controver-
sies after they leave municipal ser-
vice. Furthermore, the law keeps
Continued on page3
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From the Executive Director

“Thelnsand the Outs”

The advent of a new administration
always brings new challenges to the Eth-
ics Commission because of the signifi-
cant personnel changes that occur when a
new governor takes over.

On one hand, new state officials and
managers need advice and education about
the applcation of the conflict law to their
activities both on the job and after hours.
On the other hand, those officials who
are leaving state government and return-
ing to the private sector may encounter
situations that require advice and educa-
tion from the Commission.

In addition, the early retirement incen-
tive program for state employees conducted
earlier this year has already resulted in
a large number of officials leaving state
government. As this edition’s primer
discusses, the conflict law continues to ap-
ply to public officials after they leave public
service. Although the primer’s focus is
on municipal employees, similar rules ap-
ply to former state and county employees.

Both public officials who are coming
into the public service arena and those
who are returning to the private sector
are encouraged to contact the Ethics
Commission’s Legal Division for advice.
Despite budget cuts that have reduced the
staff of the Commission by one quarter
over the past two years, we remain com-
mitted to providing free, timely, confiden-
tial advice.

Peter Sturges

Commisson Members
Fall, 2002

Augustus F. Wagner, Jr., Chair
ChristineM. Roach, Vice-Chair
Elizabeth J. Dolan
J. Owen Todd

Carol Carson
Editor

TrainingNow Available
at EthicsCommission Offices
Budget cuts curtail municipal seminar program

The Communicationsand Public
Education Division of the Eth-
ics Commissionisnow offering
educational seminarsabout the conflict
of interest law at its Boston office,
Room 619, One Ashburton Place.
Beginning in September, Commission
staff will offer free seminars presented
by members of the Commission staff.
Thisisagreat opportunity for recently-
hired public employeesto learn about
their obligations under the conflict of
interest law.

Currently scheduled seminars:
» Tuesday, November 19, 2002 at
10:00am.,
» Tuesday, December 10, 2002 at
10:00am.,
* Wednesday, January 8, 2002 at
2:00 p.m.and
e Thursday, February 13, 2003 at
2:00 p.m.

Topics covered at these informative

sessionswill includerestrictionson re-
ceiving gifts, contracting with the gov-
ernment, acting on matters in which

family members or business associ-
ates have afinancial interest, leaving
public service to work for acompany
that contracts with the government,
and avoiding appearances of conflicts
of interest.

The Ethics Commission also offers
free educational seminarsfor munici-
palities, agencies and public groups.
Due to budget cuts, the Commission
now requiresaguaranteethat amini-
mum of 30 peoplewill attend the semi-
nar and can generally provideonly one
seminar per municipality. Currently
there are a limited number of open-
ings; requests for seminars are hon-
ored on afirst come, first served ba-
Sis.

Please call the Commission at 617-
727-0060 to enroll in one of the in-
house seminars which will be con-
ducted in Room 619, One Ashburton
Place, Boston or to organize and spon-
sor aseminar for amunicipdity, agency
Or group in your area.

Educational Material Update Under way

The first stage of a major change to
the Commission’s educational materi-
asis underway. Over the next year
or two, the Commission will be re-
viewing andrevising all of itsexisting
materials and creating new and useful
materialsthat will help public officials
and the public to understand the appli-

Continued from page 1

o with his common sense and practical

application of the law will serve the
publicwell.”

Mr. Todd is one of five Ethics Com-
missioners who serve staggered five-

: year, non-renewable terms. The

chairman and two Commissionersare
appointed by the governor. Theattor-
ney general and the secretary of state
each appoint one Commissioner. Only

e three of the five members and only
° , K
« two of the governor’s appointees may

be of the same political party.

cation of the conflict law.

The Commission’sgoal isto reduce
the number of publications, andtosim-
plify, clarify and shorten those publi-
cations that remain as well asto pro-
vide all of its material online. Watch
for changes on the Commission’sweb
site at www.mass.gov/ethics.

RECENT ADVISORY
OPINION

EC-COI-02-03 - Theconflict of in-
terest law generally does not prohibit
municipal clerkswho arealsojustices
of the peace from solemnizing mar-
riagesduring their municipal work day
on municipal premises, and collecting
solemnization fees authorized under
GL. c. 262, 835, aslong as their mu-
nicipal duties are not adversely af-
fected.
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Ethics Primer: Former Municipal Employees

former employeesfrom misusing their
past friendshipsand associationswithin
government to derive an unfair advan-
tagefor themselvesor others. Thelaw
does not prohibit former employees
from using expertise gained while em-
ployed by the municipality.

In certaininstancesthe law also pro-
hibitsformer employeesfromreferring
totheir partners mattersin which they
themselvesare prohibited from partici-
pating.

Restriction from Participation in
Particular Matters

Section 18(a) prohibits former mu-
nicipal employeesfrom acting asagent
or attorney for, or directly or indirectly
receiving compensation from, anyone
other than their city, town or municipal
agency in connection with any particu-
lar matter that is of concern to the
municipdity and

identical to alawsuit in which she partici-

pated as a municipal attorney.
One Year Restriction on Appearance
Involving Matters over which Former
Employees had Official Responsibility
Section 18(b) focuses on matters over
which former municipal employees exer-
cised authority. Section 18(b) prohibits
former municipal employees, for one year,
from personally appearing before any mu-
nicipal agency as an agent or attorney for
anyone other than the city or town in con-
nection with a particular matter that con-
cerns the municipality if the matter was
under their official responsibility withintwo
years prior to their termination from mu-
nicipa service. Inother words, thissection
operates prospectively as a one year ban
on former municipal employees' personal
appearancesin connection with matters un-
der their authority for the two years prior
totheir leaving municipal

in which they
participated as
municipal em-
ployees. If you

participatedina  UP_publicly.”

“You cannot tear down pri-
vately that which you built

service.

Municipa employees
official responsibilitiesin-
clude particular matters
handled by asubordinate,

matter, you can

never become involved in that same
matter after you leave municipal ser-
vice for anyone other than the city or
town.

Whether former municipal employ-
ees are affected by this section is de-
termined by whether they participated,
personally and substantially, asmunici-
pa employees in a particular matter
such as a recommendation, decision,
application or contract.

Example: A former municipal em-
ployeewho made recommendationson
and decisions pertaining to regulations
enacted in her municipa agency ispro-
hibited from working for a private or-
ganization on achalengeto thevalid-
ity of thoseregulations.

Example: A former school depart-
ment employee may not work for a
contractor under the same contract in
which he participated as a municipal
employee.

Example: A former municipal attor-
ney is prohibited from representing a
private client in new litigation where
the parties, facts, and controversy are

as well as matters in
which they abstained from participation. A
personal appearance includes not only the
physical appearance of former municipa
employees before their former boards or
agencies, but asoincludestelephonecalls,
correspondence or other communications,
such as email, to their former municipal
agencies made on behalf of any privatecli-
ent.

Example: An assistant town manager ne-
gotiated athree-year contract in July, 2001.
The town manager supervising the assis-
tant town manager | eft her municipal posi-
tion in September 2002 to take a job with
the private firm that was awarded the con-
tract. Sheisprohibited through September
2003 from making phone calls, writing or
appearing on behalf of the firm in connec-
tion with the contract, because it was un-
der her official responsibility within two
years of her leaving public service. This
restriction would also apply to other mat-
ters under her responsibility from Septem-
ber 2000 through September 2002.
Restrictions to the Partners of Former
Municipal Employees

Section 18(c) extends certain prohibitions

of §18 to the partners of former mu-
nicipal employees. This section pro-
hibits apartner of aformer municipal
employee, for one year after the em-
ployee hasleft her municipal position,
from knowingly engaging in any ac-
tivity the former municipal employee
isprohibited from doing under 818(a).
In other words, if aformer municipal
employeeisprohibited from engaging
in certain activity under 818(a), then
his partner is similarly prohibited for
one year from engaging in the same
activity.

Theterm “partner” for the purposes
of §18 has been defined by the Com-
mission to include a member of a
group of individualswho by their con-
duct givethe appearance of being part-
ners. The term “partner” is not re-
stricted to those who enter into for-
mal partnership agreements: it may
also apply to individualswhojoinfor-
mally or informally inacommon busi-
nessventure. 1n determining whether
a partnership arrangement exists, the
Commission looksto the substance of
theindividuals relationshiprather than
theterm used to describethat arrange-
ment.

Example: A former town counsel
joins a private law firm as a partner.
Thelaw firm partners may not, for one
year, represent any private clientsin
connection with a lawsuit which the
former town counsel attorney litigated
asamunicipa employee.
Restrictions on Disclosure of Con-
fidential Information
Finally, former municipal employees
should be aware that 823(c) prohibits
former municipal employeesfrom ac-
cepting employment or engagingin pro-
fessional activity that will requirethem
to disclose confidential information
that they learned in their municipal
jobs; and improperly disclosing such
non-publicinformationto further their
personal interests.

There may be exceptions that
would apply to particular situations
and the application of the law can
be complicated. Please contact the
Ethics Commission’s Legal Division
at (617) 727-0060.
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The Ethics Commission investigates numer -
ous cases alleging viol ations of the conflict of
interest and financial disclosurelawseach year.
While the Commission resolves most matters
confidentially, it resolves certain cases pub-
licly. Disposition agreeements are matters of
public record oncea caseis concluded.

A disposition agreement isa voluntary writ-
ten agreement entered into between the subject
and the Commission in which the subject ad-
mitsviolating thelaw and agreesto pay a civil

penalty.

The Commission does not comment on any
matter under invesigation, nor doesthe office
confirmor deny that it hasreceived a specific
complaint. Theidentity of any complainantis

kept confidential.
Disposition Agreements

In the Matter of Robert Comiskey

Former Dover Ambulance Squad
Administrator Robert Comiskey
agreed to pay acivil penalty of $5,000
for certifying that he, hiswifeand his
son attended emergency medical tech-
nician (EMT) training sessionsthey did
not attend. Comiskey a so reimbursed
the Town of Dover $854.39, the
amount of compensation Comiskey
and his family received for training
sessionsthey did not attend. Comiskey
admitted violating G.L. c. 268A,
§23(b)(3).

Accordingto the Disposition Agree-
ment, Comiskey was responsible for
approving and submitting attendance
rosters to the state Office of Emer-
gency Management Services (OEMYS)
as proof that Dover EMTs attended
training sessions. EMTs must attend
28 hours of training every two years
to maintain certification and are paid
an hourly wage for attendance.
Comiskey, hiswife and son were paid
an hourly wage of approximately $14
for attending six to eight three-hour
training sessions each year. Between
1996 and 2001, however, Comiskey,
hiswifeand hisson did not attend some
training sessions for which they re-
ceived attendance credit and compen-
sation.

Comiskey surrendered hisEMT li-
cense and resigned as Ambulance
Squad Administrator in June 2001 af -
ter aninvestigation was conducted by
OEMS.

In the Matter of June Lemire
Southbridge Housing Authority

Recent Enforcement Matters

("SHA") Executive Director June
Lemire admitted violating the conflict
law by recommending that her boy-
friend, George DiBonaventura, be
hired as part-time clerk of the works
for aSHA renovationsproject. Lemire
paid acivil penalty of $500.
Accordingtothe Disposition Agree-
ment, the architect for the renovation
project contacted Lemire for a refer-
ence concerning Di Bonaventura, who
worked for the SHA as a full-time
maintenance supervisor from 1983
until his retirement in late 1999.
Lemire spoke favorable about
DiBonaventurabut did not discloseto
thearchitect that hewas her boyfriend.
Lemire also did not disclose to her
appointing authority, the SHA, that she
recommended to the architect that
DiBonaventurabe hired.

Lemire admitted that she violated
GL. c. 268A, §23(b)(3) by recom-
mending her boyfriend to the archi-
tect.

In the Matter of Thomas Lussier

Massachusetts Teachers Retire-
ment Board (MTRB) Executive Di-
rector Thomas Lussier admitted vio-
lating GL. c. 268A, the state’s con-
flict of interest law, and agreed to pay
a$5,000 civil penalty to resolve alle-
gations that he improperly used a
MTRB corporate credit card for per-
sonal purchases.

Accordingtothe Disposition Agree-
ment, Lussier admitted that hisuse of
the MTRB credit card to charge more
than $3,000in personal purchasesover
afive-year period from 1997 to early
2001 violated 823(b)(2) of theconflict
law.

Accordingto the Disposition Agree-
ment, Lussier asserted that legitimate

business expenses for which he was
entitled to, but did not seek, reimburse-
ment would offset his personal pur-
chases and that he intented to make a
completereconciliation. “Theamount
of the unreimbursed business ex-
penses, however, wassignificantly less
than the charged personal expenses...”
the Agreement states. Lussier reim-
bursed the MTRB $3,012.77 for per-
sonal expenses plus $504.50 in inter-
est for atotal of $3,517.27 after the
media reported on the matter. Here-
imbursed an additional $114.62 follow-
ing an investigation by the State Audi-
tor. TheMTRB haseliminated agency
credit cards.
In the Matter of Diane Wong
Former MBTA Assistant General
Manager for Organizational Diversity
Diane Wong admitted violating the
conflict of interest law by awarding
Praxis Consultants & Trainers, acom-
pany inwhich her son-in-law was one
of three principals, contractstotalling
$40,000. Wong paid acivil penalty of
$5,000.

Accordingto the Disposition Agree-
ment, Wong unilaterally decidedto hire
Praxis and one other company out of
afield of 50 firms seeking contracts
to providediversity trainingto MBTA
employees. Praxis executed three
contractswiththe MBTA, onein May
1998 for $10,000, another in Septem-
ber 1998 for $10,000 and athirdinlate
2000 for $20,000. Praxis provided
training under the first two contracts
but thefinal contract was canceled by
the MBTA and payment waswithheld.

Wong admitted that her actionsvio-
lated GL. c. 268A, 8823(b)(2) and
23(b)(3).

Wong worked for the MBTA be-
tween December 1997 and June 2002.
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SECTIONBY SECTION: WHAT THE CONFLICT LAW SAY S
GL. c. 268A

« Section 23(b)(2) prohibits a public employee from using his or her position to
obtain for the employee or others an unwarranted privilege of substantial value
not properly availableto similarly situated individuals.

* Section 23(b)(3) prohibits a public employee from acting in a manner which

would cause a reasonable person, having knowledge of the relevant circum-
stances, to conclude that anyone can improperly influence or unduly enjoy the
public employee's favor in the performance of his or her official duties.




